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Matter Of; Sabbia Roofing, Inc.-Reconsideration
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Date: December 16, 1994

DECISION

Sa' bii i ing ecIcourequerts /reconside oriirnisalof its protests of the
cdnduct oftlieI D'epdratxnen VetfranszrdiW(VAy''uder solcitationbtoAI2-94,
a9proposed sole-source aiWard to SabbIa under tt' ins
(SBA),section 8(a)`liprografn, for a contract i\'dlnk {hqrerdofingof certain
buildings, Sabbiaffrotested the mai5nerii''1r ich'rth VA Vinegtiatedthe
contractimnaintainiiiMtihntfte igency-refusedt to allowcertin legitimateacosts to be
includedaii-the &&ntzactpice. We dismifssed the protest because our Office
generally has no JiurisdiWtion to review.he SBA's stewardship of the small
disadvantaged business contracting'-program. In so doirig, we stated that we will
review protests in this area onily where there is a showing of possible fraud or bad
faith on the part of government officials, or that regulations may have been
violated, Sf 4 C.F.R. I 21.3(m)(4) (1994).

On reconsideration, Sabbia contends that the VA negotiated in bad faith, primarily
by not allowing for appropriate costs in the government estimate, and improperly
terminated the negotiations.

The -otester's sub" islons indicatetiiat the VA 'ad the protester haz idisdred on
w6hat this'pr6ject should cost, and that ultimately the VA reported to the SBA tthat
the funds it had available were significantly less than what Sabbia was ieekliig and
less than what a new estimate prepared for the VA indicated the project should
cost.

The-doeuments submi ' potegstet do','not suhave lboe
that the VA~acted imnbad faihhere. .While the VA's imtialsldinaite maythave been
incorrect and while thiv is obbus disagreehment about what cost'i sh'ouiid6e
associated 'with this prject; such circumstancAlido n'otindicate that the VA acted
in bad faith, ie, with the deliberate intention of harmirg the protester. The agency
has the responsibility to enter into contracts that are not excessively priced, do not
exceed the fuinds available, and that reflect the best interests of the government.
The VA's actions appear to be consistent with that responsibility.



In this ¢igard, we ;plt`dut that section 8(a) contracts are to be eniternto "upon
such terms and c6oditidns as may be agreed upon," 15 US.C. §637(a) (1988). it isnot our role to arbitrate the 8(a) negotiation process, EcQualitySunnoit.
luc.-Recon., B-254635,3, Mar, 17, 194, 94-1 CPD 1 233. Rather, it is the SBA that is
expected to act on the 8(a) finn's behalf when such action is warranted.

As for the agency's canceling the negotiations, an regency may properly cancel
negotiations where the proposed or anticipated costs exceed the funds available.
Ste Health Serys. Marketing.and Development Corn., B-241830, Mar. 5, 1991, 91-1
CPD 1247.

The dismissal P "irned.

Ronald Berger
Associate G auE1

5,) 3B-259581.2




